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Abstract

If the discretionary power of the legislator is a necessity Imposed by the logic because
the constitutional legislator cannot put comprehensive and detailed regulation and prominent
solutions for all Problems of the society, this power is not absolute and encroaching on
principal of the legality ;The contemporary constitutional systems almost agree on inevitability
of the collocation between the discretionary power of the legislator and the udicial control on
it ,as it considers the criterion which separates between the dlscretionary power and absolute

one.

There are technical mechanisms , used by the constitutional judge to Impose his control
upon the discretionary power for the legislator, including the due process of law, compatibility

and proportionality control and manifest error of the discretion.
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Thus ,the criterion of the due process of law is the reasonability. For the compatibility, its

criterion is adapting the legislative texts to the constitutions texts in its correct interpretation
under spirit of the constitution .while criterion of the proportionality is linkage the methods,
created by the legislator, with the objectives that he to attain; For the manifest error of the
discretion, its criterion is attainment of the causation relationship and place in the legislation

with the constitution or one of its principles.

Key words: discretionary power of the legislator, criterion of the due process of law, apparent
error, Legislative proportionality, legislator.
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« No person shall be held to answer for a capital or otherwise infamous crime ,unless on a

presentment or indictment of a grand jury, except in cases arising in the land or naval forces,
or in the militia, when in actual service in time of war or public danger ;nor shall any person
be subject for the same offense to be twice put in jeopardy of life or limb ;nor shall be
compeﬂed in any criminal case to be a witness against himself ,nor be deprived of life ,iiberty,

or property be taken for public use without just compensation . »
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« All persons born or naturalized in the United States ,and subject to the jurisdiction thereof, are citizens
of the United States and of the state wherein they reside .No state shall make or enforce any law with shall
abridge the privileges or immunities of citizens of the United States; nor shall any state deprive any person of
life liberty ,or property ,without due process of law, nor deny to any person within its jurisdiction the equal
protection of the law. »
ide e Jo 17890526 (3 7 53kl (bl ol g (Nl 07550 252
«Nul homme ne peut étre accusé, arrété, ni détenu que dans les cas déterminés par la Loi, et selon les formes
quelle a prescrites. Ceux qui sollicitent, expédient, exécutent ou font exécuter des ordres arbitraires, doivent
étre punis ; mais tout Citoyen appelé ou saisi en vertu de la Loi doit obéir a I'instant : il se rend coupable par
la résistance. » ;
e b e 17890526 3 7 5l Sblilly ludd) 35 Ve (08851 25
«La Loi ne doit établir que des peines strictement et évidemment nécessaires, et nul ne peut étre puni qu’en
vertu d’'une Loi établie et promulguée antérieurement au délit, et légalement appliquée. » ;
e b o 178905526 3 7 3l (blilly luddl 5 Vel (09 solll o
« Tout homme étant présumé innocent jusqu’a ce qu’il ait été déclaré coupable ,s'il est jugé indispensable
de larréter, toute rigueur qui ne serait pas nécessaire pour s’assurer de sa personne, doit étre sévérement
réprimée par la Loi. »
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« Cas considérations ne peuvent cependant intervenir que dans mesure limité qui ,en I'espiéce

a été manifestement dépassée. »
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